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MEREDITH’S EMERIGON:.' 


No foreign treatise has ever enjoyed half the popularity, 
or exerted half the influence upon American law, which 
has been enjoyed and exerted by the T'reatise on Insur- 
anccs of Balthazard Marie Emerigon. ‘This is the more 
remarkable, inasmuch as the work has never before been 
translated into our vernacular tongue. Perhaps the con- 
verse of this proposition is equally strange, and it is certainly 
a subject of especial surprise, that so authoritative a work 
should so long have been accessible only in its foreign 
version. We are, therefore, gratified to be able to an- 
nounce, that it has at last been translated in a most accep- 
table manner by Mr. Meredith. 

Before considering the general merits of the translation, 
we would crave the indulgence of our readers for calling 
attention to the life of the learned author, a most admirable 
biographical sketch of whom has been furnished by Mr. 
Meredith. 

Emerigon was a native of Provence, in France. He 
was born December 4, 1716, being the son of Honoré 
Emerigon, procureur in the parlement of Aix. He was 
destined for the bar from early life, and after a successful 
career in the college of his native place, he was entered as 
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a law student in the University of Aix. It is remembered 
of him, that the several years spent at the university were 
passed in close :.ad absorbing study, —a tradition which 
has been fully confirmed by the fruits of his after life. 
This period was also long happily remembered by him, 
as the time at which he laid the foundation of a long 
and genial friendship, which was only dissolved by death, 
with De Castillon, afterwards avocat general, and to whom, 
forty years later, as the strongest proof of his devoted 
friendship, he dedicated his Treatise on Insurances. De 
Castillon, unlike himself, was of noble family, but his 
superior rank never interfered with his devotion to legal 
study ; and this taste endured with each till death, though 
in Emerigon’s case it sustained the business of his life, 
and in that of De Castillon, only served to adorn a position 
otherwise illustrious. The sympathy of so influential a 
friend as De Castillon, was always of eminent service to 
Emerigon, and controlled, in a great measure, his profes- 
sional course. In 1741, Emerigon “ pleaded” his first cause 
before the parlement of Aix, with triumphant success, and 
soon after removed, with a reputation, even then brilliant, 
to the opulent commercial city of Marseilles. 

The history and character of Marseilles must satisfy 
every one what a field it presented for an advocate of 
cultivated tastes and liberal mind, like Emerigon, —a city 
as ancient as Rome, as rich in maritime power as Ancona 
or Amalfi, as famous in letters as Alexandria, and which, at 
the time when Emerigon removed there, was the capital of 
Southern France, and the wealthiest port from the Straits 
to the Euxine, —her quays crowded with ships, her busy 
workshops, her streets filled with tradesmen of all nations, 
speaking all tongues, French, English, Italians, Greeks, 
Jews, Turks and Infidels, who had collected from all sides 
of that narrow sea, the common pool of numerous and busy 
nations. It was in this refined city, where the wit of man 
had been taxed to the utmost to adapt the grand machinery 
of commerce and finance to the complicated relations of 
business, that this cultivated and learned jurist, who was 
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as familiar with all the tongues spoken by the sailors who 
frequented the port, as with the details of that grand system 
of jurisprudence which had been developed by the com- 
mercial necessities of centuries, was called upon to act, first 
as an advocate, afterwards as a judge. It was at the same 
bar, where, centuries before, Honorius himself had prac- 
tised, and under the same code which had been expounded 
in the Roman forum by her advocates and pretors, that he 
was enabled to engage actively in professional duty, with- 
out sacrificing his classic tastes. 

Emerigon had no taste for rhetorical display, and natu- 
rally shrunk from the active labors of his profession. But 
the studies which led him to retirement were worthy of the 
sacrifice. The remains of Roman jurisprudence did not 
entirely satisfy his historic and classic taste. It is the 
greatest defect of that system that it contains so little on 
the subject of maritime law. Whatever cause may be 
assigned for this, — whether it be, that time has destroyed 
more than has been preserved, or whether the relations es- 
tablished by maritime life were thought unworthy of impe- 
rial grandeur, —it is evident that the maritime lawyer is 
indebted far more to the learning of the middle ages, and 
to the regulations and customs of the Mediterranean cities, 
than to the law of Rome. In these are embodied the 
habits and customs of daily life, pictured in the most 
natural manner. But as they contained rules for the in- 
tercourse of men of different nations, on that sea which 
was common to all, they were not mere rescripts of arbi- 
trary power, but were founded upon necessity, and conse- 
quently recommended themselves. They were simple 
declaratory enactments of a common law of nations, and, 
therefore, at this day their greatest recommendation is, that 
they have preserved the customs of maritime Europe, at 
successive periods, through a long course of time, while no 
trace is left elsewhere. 

To the study of these relics, both historically and _pro- 
fessionally, Emerigon devoted himself with the same assi- 
duous zeal which had always marked his course ; and the 
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result was, that when the law of Insurance was yet in its 
infancy, his thorough knowledge of maritime law has ren- 
dered his opinion of the highest value, and his advice was 
sought from the most distant maritime towns; for even 
there had his unequalled reputation penetrated. And in 
1777, it having been represented to the government, that 
great abuses were practised in the administration of the law 
of insurance, and that through the want of a proper and 
uniform understanding of the law, ruinous decisions were 
every day made, the procureur general, De Castillon, the 
constant friend of Emerigon, was advised to convene a 
committee of advocates and merchants in Marseilles, over 
whom Emerigon was appointed to preside. This post had 
been secured to him by the generous friendship of De 
Castillon, but his colleagues admitted the justness of the 
selection. The conferences of this commission, as may be 
supposed, were, in a great measure, controlled by Emeri- 
gon, and their result was communicated to the procureur 
general, who returned to the committee his own observa- 
tions on the points proposed. ‘hey were also the foun- 
dation of the Declaration of August, 17, 1779, intended as a 
supplement to the Ordonnance de la Marine in the matter 
of Insurance ; and they suggested the treatise on Insur- 
ances, which we are now noticing, and which was the 
result of the intense labor of two years, being finally issued 
from the press in 1783. 

We have already called attention to the universal ap- 
preciation of the merits of Emerigon’s treatise. It has 
been regarded for a long period, in France, as a sure oracle 
in matters of insurance. And all know in what esteem it 
has been held in England and America, although it is so 
strangely true that it has been hitherto accessible to 
English jurists only in its foreign dress. Its reputation is 
not diminished, nor its usefulness exhausted. 

Without dealing too much in general terms, we wish to 
call attention to the peculiar merits of Emerigon’s treatise. 
In the first place, in common with all treatises by conti- 
nental writers, it possesses the merit of systematic arrange- 
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ment. The students of the Roman law, familiar with that 
symmetrical body of jurisprudence, generally escape that 
tendency, so unfortunately frequent with English writers, 
of relying upon detached cases, without regard to general 
principles. To be sure, they often fall into the opposite 
and fatal error of considering every subject in a purely 
theoretical light, and are guilty, as Mr. Burke said of Lord 
Chatham, of attaching too much importance to general 
principles ; for the law is a practical science, just as truly as 
‘Government is a contrivance of human wisdom to pro- 
vide for human wants.” It is the highest tribute that can 
be paid to Emerigon, to repeat, that without sacrificing the 
clear and systematic treatment of his subject, for which the 
continental writers are so celebrated, he avoided this fatal 
error to which we have alluded. This is not a little 
remarkable, for it might have been presumed that, with his 
scholarship and refined taste, he would have looked with 
cold indifference upon the business of daily life. It was 
not so. He never aspired to those forensic honors which 
are too often secured by mere contentious declamation, but 
the richest literature of the classic ages did not inspire him 
with a more generous enthusiasm than the study of the 
practical application of law to the complicated relations of 
commerce on that inland sea, of which the place of his 
residence was the most active port. Therefore, although 
the historical researches of the author are highly interesting 
and valuable, and his numerous citations indicate a fulness 
of learning, almost unparalleled, it is a work which the 
most unlettered sea captain might consult with safety and 
ease. ‘The most eminent judges and text writers of Eng- 
Jand have borne witness to the merits of Emerigon. Lord 
Tenterden, Parke, Marshall, Arnould, have all given him 
credit for great learning and great sagacity. And, in our 
own country, Mr. Justice Story is well known to have 
availed himself of every occasion to acknowledge its 
excellence, and at one time seriously intended to prepare a 
translation of it. 

While, for the honor of our own country, and because it 
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would add yet more to the eminent reputation of our great 
New England jurist, we should have been glad to have had 
a translation from the pen of Story, we by no means regret 
that the task has fallen to the lot of Mr. Meredith. It was 
an undertaking of no ordinary magnitude. 'To preserve 
the classic elegance of Emerigon’s style, and to render 
with accuracy into our vernacular tongue the numerous 
idiomatic expressions with which such a treatise must 
necessarily abound, require both elegant scholarship and a 
familiarity with the world. But Mr. Meredith has proved 
that he possesses both these qualifications. Such a treatise, 
so well translated, cannot fail to become a most useful 
manual to all insurance lawyers. We think they will 
generally provide themselves with the work, and we trust 
its success will be such as to encourage enterprising pub- 
lishers to furnish translations of other works of foreign 
jurisconsults to such of our lawyers, who cannot under- 
stand the originals ; thus giving them access to a fund of 
wealth which hitherto they have been unable to approach. 





Recent Guglish Decisions. 


Court of Queen’s Bench — Trinity Term. 


Morton vs. T1BBetr. 


There may be an acceptance and receipt of goods, sufficient to make a contract for 
the sale of goods valid within the meaning of the Statute of Frauds, without the 
buyer having examined the goods, or having done any thing to preclude lim from 
contending that they do not correspond with the contract. 

On the 25th of August, defendant purchased of plaintiff, at M., wheat at 54s. per 
quarter by sample, and on the following morning he sent E., a lighterman, to re- 
ceive it. On the 26th, after the delivery of the wheat to E., defendant sold it by 
plaintiff's sample to H., at W., at 56s. 6d. per quarter, and directed E. to deliver 
ittoH. The wheat reached H. on the 29th, in the usual course, when he re- 
fused to take it, as not according to the sample; and on the 30th, defendant 
wrote to plaintiff, repudiating the wheat. In an action for goods sold and 
delivered, — held, that there was evidence on which the jury were justified in 
finding that defendant accepted, and actually received, the wheat, so as to render 


him liable as buyer. 


eee we 














Recent English Decisions. 331 


Dest for goods sold and delivered, and on an account 
stated. Plea, never indebied. On the trial, before Pollock, 
C. B., at the Cambridgeshire Lent Assizes, in 1849, it 
appeared that the plaintiff was a farmer, residing in the 
town of March, and that the action was brought to recover 
the sum of 157. 19s., as the price of 117 coombs of wheat, 
alleged to have been sold by the plaintiff to the defendant. 
On Friday, the 25th August, the defendant purchased of 
the plaintiff, in the market at March, fifty quarters of wheat, 
at 54s. per quarter, by sample. The defendant told the 
plaintiff that he would send Edgeley for it on the following 
morning early, as he wanted to go to Wisbeach. On the 
following morning, Edgeley, who was a general carrier by 
canal, and also let out lighters for special voyages from one 
place to another, in pursuance of directions from the de- 
fendant, sent one of his lighters to Bradney’s mill, near 
the plaintiff’s premises. The wheat in question was 
brought in sacks to Bradney’s mill, and was shot out of 
them into the lighter, and it arrived at Wisbeach by 
water, a distance of fourteen miles, on the evening of the 
following Monday, the 28th, the voyage being completed 
in the usual time. On Saturday, the 26th, after the wheat 
had been put on board the lighter, the defendant sold it at 
Wisbeach, by the plaintiffs sample, to Hampson, a mer- 
chant at Wisbeach, at 56s. 6d., and directed Edgeley to 
deliver it to Hampson. On Tuesday, the 29th, Edgeley 
took the wheat to Hampson, who, after examining and 
weighing it, refused to take it, as being out of condition, 
and not according to the sample. On Wednesday, the 
30th, the defendant wrote to the plaintiff that he should 
decline the wheat. At the time of the action it remained 
in a warehouse at Wisbeach, in which it had been depos- 
ited by Edgeley. It was objected for the defendant that he 
had never had an opportunity of inspecting the wheat, and 
therefore had a right to refuse it when it was found not to 
agree with the sample, notwithstanding there had been a 
sale to a sub-vendee. The Lord Chief Baron left the 
question to the jury, and they found that the defendant had 
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accepted the wheat; and a verdict was accordingly entered 
for the plaintiff, leave being reserved to the defendant to 
move to enter a nonsuit. In the following Easter Term, 
(April 17), 

Worlledge obtained a rule nisi accordingly, citing North- 
am v. Phillips, (14 M. & W. 277; 9 Jur. 832). In Trin- 
ity ‘T’erm,* 

Biggs Andrews and O’ Malley showed cause. — There 
was abundant evidence for the jury of a delivery and 
acceptance of the wheat, sufficient to satisfy the 17th sec- 
tion of the Statute of Frauds, 29 Car. 2,c. 3. The delivery 
in this case was not to a general carrier, but to a person 
deputed by the defendant ; and it was a question for a jury, 
what was the extent of the authority which Edgeley, the 
lighterman, had received from the defendant. In Hart v. 
Sattley, (3 Camp. 528), Chambre, J., held that the pur- 
chaser had, under the circumstances of that case, constituted 
the master of the ship his agent to accept and receive the 
goods. [Patteson, J.—In that case the question was on 
the Statute of Frauds: it may be one thing whether there 
has been a delivery and acceptance to bind the bargain, and 
another whether there has been such a delivery and accept- 
ance as to take away the right of the defendant to object to 
the quality of the goods.] In Blenkinsop v. Clayton, (1 
B. Moo. 328; 7 Taunt. 597), where there had been an 
offer by the defendant to resell the horse, but it had not 
been taken to the defendant’s stable, it was held to be a 
question for the jury whether there had been a delivery to 
him ; and in Bushel v. Wheeler, (8 Jur. 532), where goods 
were forwarded by the usual mode of conveying goods by 
water, this Court held that it was a question for the jury 
whether, under all the circumstances, there had been an 
acceptance of the goods by the defendant, and that there 
was evidence to go to the jury of an acceptance sufficient to 
satisfy the Statute of Frauds. Norman v. Phillips, (14 M. 
& W. 277; 9 Jur. 852), where the delivery of timber was 





* May 22, before Lord Campbell, C. J., Patteson, Coleridge, and 
Erle, JJ. 
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at a railway station, and in which it was held that there 
was no reasonable evidence of an acceptance within the 
Statute of Frauds, is at variance with some of the cases. It 
proceeded mainly on the authority of a dictum of Parke, 
B., in Johnson v. Dodson, (2 M. & W. 653, 656), that 
“the old cases, in which it had been said that the receipt 
by a carrier was an acceptance to satisfy the statute, were 
overruled by Howe v. Palmer (3 B. & A. 321), and Han- 
son v. Armitage, (5 B. & Al. 557).” A carrier only binds 
the person who employs him within the scope of his au- 
thority, and therefore only when the goods are of the char- 
acter and quality which that person bargained for: if they 
are of that character and quality, the carrier has executed 
his authority. [Patteson, J.— The carrier is not trusted to 
weigh the goods, or examine them with the sample.| In 
this case the jury have found that Edgeley was put in the 
place of the defendant. [Erle, J. — The delivery to a car- 
rier named maintains the proposition that there has been a 
delivery so as to bind the bargain ; but is the right to repu- 
diate the contract, in case the goods should not correspond 
with the sample, gone? In some cases a long time is ne- 
cessarily allowed for repudiating the contract.] Alderson, 
B., in Norman v. Phillips, (14 M. & W. 282), says, 
‘‘When youn introduce the fact that the goods were to be 
sent to a particular carrier, you introduce a part of the con- 
tract, which the statute says shall not be evidence unless it 
is in writing.” But in Edan v. Dudfield (1 Q. B. 302; 4 
Per. & D. 657; 5 Jur. 317), the Court said, “It was, in- 
deed, contended that parol evidence was inadmissible to 
explain the character of the acts relied on to prove accept- 
ance ; for that to admit it, would let in all the inconvenience 
which the statute was intended to prevent. No case, how- 
ever, warrants the holding the rule so strict, nor does con- 
venience require it; for where there is the foundation of an 
act done to build upon, the admission of declarations to 
explain that act, lets in only that unavoidable degree of 
uncertainty to which all transactions, to be proved by ordi- 
nary parol evidence, are liable.” [Lord Campbell, C. J.— 
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If there has been an acceptance of the goods, a contract in 
writing may be dispensed with altogether.] Again, the 
dealing with the goods as owner, after the bargain, is evi- 
dence of an acceptance of them. (Chaplin v. Rogers, 1 
fast, 192). By the resale of the wheat the defendant gave 
to his purchaser a power:to remove it. In Lillywhite v. 
Devereur, (15 M. & W. 285, 291), Alderson, B., in deliv- 
ering the judgment of the Court, said, “No doubt can be 
entertained, after the case of Edan v. Dudfield, which was 
well decided by the Court of Queen’s Bench, that this is a 
question of fact for the jury ; and that, if it appears that the 
conduct of a defendant, in dealing with goods already in his 
possession, is wholly inconsistent with the supposition that 
his former possession continues unchanged, he may prop- 
erly be said to have accepted and actually received such 
goods under a contract, so as to take the case out of the 
operation of the Statute of Frauds: as, for instance, if he 
sells or attempts to seil goods, or if he disposes absolutely 
of the whole or any part of them, or attempts to do so, or 
alters the nature of the property, or the like.” [They also 
referred to Alderson, B., in Baines v. Jevons, (7 Car. & 
P, 288). ] 

Worlledge and Couch, contra.— There was no evidence 
to justify the jury in finding that the defendant accepted 
the wheat, within the Statute of Frauds. In Bushel v. 
Wheeler (8 Jur. 532) several months elapsed, and in Nor- 
man Vv. Phillips (14 M. & W. 277; 9 Jur. 832) several 
weeks, before the defendant informed the plaintiff that he 
declined taking the goods. Here there was no delay on the 
part of the defendant, and the repudiation took place only 
five days after the delivery of the wheat to the lighterman. 
{Lord Campbell, C. J.—In Evans v. Gardner, tried be- 
fore’ me at the last assizes for the county of Warwick, 
which was an action for not accepting a quantity of plate 
glass, I ruled that, after the acceptance of part, the vendee 
might object that the bulk did not correspond with the 
sample; and a verdict was given for the defendant. Mellor 
(Amicus Curiw,) stated that no motion had been made by 
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the plaintiff in the Court of Exchequer, from which the 
record in that case came, questioning his Lordship’s ruling. 
Lord Campbell, C. J.— That seems to show that there may 
be an acceptance to bind part, without depriving the vendee 
of the right to object to the residue.| That is admitted, 
but there can be no such acceptance until the purchaser, or 
some person deputed by him, has had an opportunity of 
examining the goods, and has exercised his right of reject- 
ing them if they do not agree with the sample. In this 
case Hampson was substituted by the defendant for him- 
self. There is no acceptance where the purchaser has the 
power to reject the whole, which power continues so long 
as there is not a part acceptance. [They cited Hanson v. 
Armitage, (5 B. & Al. 557, 559), and Alderson B., in Nor- 
man v. Phillips, (14 M. & W. 277, 283; 9 Jur. 832, 
833).] [Lord Campbell, C. J.—If the purchaser sells the 
goods again, is not that very much like waiving his right 
to object to the quantity or quality?} In Acebal v. Levy, 
(10 Bing. 374, 384), Tindal, C. J., said, ‘ The criterion, to 
be found in many of the cases, as to acceptance and non- 
acceptance of goods sold is this—Have the circumstances 
been such that the defendant has precluded himself from 
taking any objection to the quality of the goods sold?” 
And in Smith v. Surman, (9 B. & Cr. 561), Parke, J., said, 
(p. 577), “The later cases have established, that, unless 
there has been such a dealing, on the part of the purchaser, 
as to deprive him of any right to object to the quantity or 
quality of the goods, or to deprive the seller of his right of 
lien, there cannot be any part acceptance ;”’* which is nearly 
the same opinion he afterwards expressed in Jo/nson v. 
Dodson, (2 M. & W. 656). In Chaplin v. Rogers (1 
Kast, 392), the sub-vendee accepted and took away part of 
the goods; but in Smith v. Surman, (9 B. & Cr. 561), an 
offer by the defendant to resell to another person was held 
to be no evidence of an acceptance. In Blenkinsop v. 
Clayton (1 B. Moo. 328; 7 Taunt. 596), it was held to be 








* See also Bill v. Bameni, (9 M. & W. 36, 41). 
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a question for the jury, whether the offer to resell amounted 
to an acceptance ; but that was not the case of a sale by 
sample. Here the resale was not of a part, as in Chaplin 
v. Rogers, (1 East, 192), but a transfer of the contract, or 
a sale of the defendant’s right to the bargain, and it is no 
evidence of his having elected to take the goods. [Erle, J.— 
It was not a transfer of the contract, because the price was 
different. Lord Campbell, C. J.—If, in the course of deal- 
ing with Hampson, he had said, “‘ Have you got the wheat, 
and shall you be able to deliver it?” the defendant would 
have answered, “I am sure that I have; I bought it, and 
it is on its way to Wisbeach.”] In Astey v. Emery, (4 
Mau. & S. 262), where a corn factor at Nottingham agreed 
to sell barley of the plaintiff to the defendant, to be deliv- 
ered to the defendant at Derby by a boat named, the barley 
being in the hands of Turner, the defendant desired him to 
see it delivered, and measured, and put up properly, and 
the barley was sent by the boat named, and the invoice de- 
livered to the defendant, who requested time to pay, but 
afterwards refused to take the barley, it was held that there 
was no acceptance. [Lord Campbell, C. J.— There was no 
evidence that Turner was agent of the defendant for the 
purpose of inspecting and approving of the barley. Cole- 
ridge, J.— The contract was, at Nottingham, for the deliv- 
ery of the barley at Derby; all that Turner did was at the 
place of the contract.] In Craven v. Ryder (6 Taunt. 
433), it was held that a resale of goods by a vendee, and 
payment to him, did not defeat the vendor’s right to stop 
in transitu. Cur. adv. vult. 

Lord Camppett, C. J., now delivered the judgment of 
the Court.—In this case the question submitted to us is, 
whether there was any evidence on which the jury could 
be justified in finding that the buyer accepted the goods, 
and actually received the same, so as to render him liable 
as buyer, although he did not give any thing in earnest to 
bind the bargain, or in part payment, and there was no note 
or memorandum in writing of the bargain. 

It would be very difficult to reconcile the cases on the 
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subject, and the difference between them may be accounted 
for by the exact words of the 17th section of the Statute 
of Frauds not having been always had in recollection. 
Judges as well as counsel have supposed, that, to dispense 
with a written memorandum of the bargain, there must 
first have been a receipt of the goods by the buyer, and 
after that an actual acceptance of the same. Hence, per- 
haps, has arisen the notion that there must have been such 
an acceptance as would preclude the buyer from question- 
ing the quantity or quality of the goods, or in any way 
disputing that the contract has been fully performed by the 
vendor. But the words of the act of Parliament are “ No 
contract for the sale of any goods, wares, and merchan- 
dises, for the price of 10/. or upwards, shall be good, except 
the buyer shall accept part of the goods so sold, and actu- 
ally receive the same, or give something in earnest to bind 
the bargain, or in part payment, or that some note or memo- 
randum in writing of the said bargain be made and signed 
by the parties to be charged by such contract, or their 
agents thereunto lawfully authorized.” It is remarkable, 
that, notwithstanding the importance of having a written 
memorandum of the bargain, the Legislature appears to 
have been willing that this might be dispensed with where, 
by mutual consent, there has been part performance. Hence 
the payment of any sum in earnest to bind the bargain, or 
in part payment, is sufficient. This act on the part of the 
buyer, if acceded to on the part of the vendor, is sufficient. 
The same effect is given to the corresponding act by the 
vendor, that he shall have delivered part of the goods sold 
to the buyer, if the buyer shall accept such part, and actu- 
ally receive the same. As part payment, however minute 
the sum may be, is sufficient ; so part delivery, however 
minute the portion may be, is sufficient. This shows con- 
clusively that the condition imposed, was not the complete 
fulfilment of the contract to the satisfaction of the buyer ; 
in truth, the effect of fulfilling the condition is merely to 
Waive written evidence of the contract, and to allow the 


contract to be established by parol, as before the Statute of 
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Frauds passed. The question may then arise, whether it 
has been performed either on the one side or on the other. 
The acceptance is to be something which is to precede, or 
at any rate to be contemporaneous with, the actual receipt 
of goods, and is not to be a subsequent act after the goods 
have been actually received, weighed, measured, or exam- 
ined. As the act of Parliament expressly makes the 
acceptance and actual receipt of any part of the goods sold 
sufficient, it must be open to the buyer to object, at all 
events, to the quantity and quality of the residue; and even 
where there is a sale by sample, that the residue offered 
does not correspond with the sample. We are, therefore, 
of opinion, that whether or not a delivery of goods sold to 
a carrier or any agent of the buyer is sufficient, still there 
may be an acceptance and receipt within the meaning of 
the act, without the buyer having examined the goods, or 
done any thing to preclude him from contending that they 
do not correspond with the contract. The acceptance to 
let in parol evidence of the contract appears to us to be a 
different acceptance from that which affords conclusive 
evidence of the contract having been fulfilled. We are 
therefore of opinion in this case, that although the defend- 
ant had done nothing which would have precluded him 
from objecting that the wheat delivered to Edgeley was 
not according to the contract, there was evidence to justify 
the jury in finding that the defendant accepted and re- 
ceived it. 

I will now examine the cases which are supposed to 
prove the doctrine that there can be no acceptance, within 
the meaning of the Statute of Frauds, unless the buyer is 
precluded from objecting that the vendor has not fully per- 
formed the contract on his part. The first of these was 
Howe v. Palmer, (3 B. & Al. 321), which we clearly think 
was well decided, although we cannot concur in all the 
reasons given for the decision. There the only evidence 
of the acceptance and receipt was, that the agent of the 
vendor, who had verbally sold to the defendant twelve 
bushels of tares, part of a larger quantity in the vendor’s 
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possession, had measured off twelve bushels of the tares, 
and set them apart for the purchaser. According to the 
contract, they were to remain in the possession of the ven- 
dor till called for; the purchaser, therefore, neither had 
accepted nor received the goods. Lord Tenterden does 
say, ‘‘If he had once accepted, he could not afterwards 
make any objection, even if it turned out that the tares did 
not correspond with the sample.” But this observation 
Was quite unnecessary for the determination of the case ; 
and, with the most sincere respect to the great Judge from 
whom it fell, I do not think that it is applicable. The 
proper ratio decidendi seems to me to be given by Holroyd, 
J., where he says, * In this case there has been no actual 
receipt of any part of the goods sold, within the usual 
meaning of the term; and I think what has been done 
ought not to be considered, in point of law, as an accept- 
ance. For supposing that it was made part of the contract 
in this case, that the seller should set apart and measure the 
thing sold, that would not make the act of measuring 
amount to a virtual acceptance or receipt of the goods by 
the buyer.” The next case relied upon is T'empest v. 
Fitzgerald, (3 B. & Al. 680), where, in an action for the 
price of a horse that had died after the time when he was 
sold by parol, and before he was delivered or paid for, the 
question arose upon whom the loss should fall. The only 
evidence of acceptance and receipt was, that while the 
horse remained in the possession of the vendor the pur- 
chaser made his servant give the horse a gallop, and gave 
some directions about his treatment, requesting that he 
might be kept by the vendor a week longer. ‘The Court 
held there had been no acceptance and receipt of the horse 
by the purchaser. But the case has little connection with 
the doctrine contended for, that there must be an opportu- 
nity for the vendee to inspect the quality of the thing sold ; 
and Lord Tenterden founds his judgment upon this consid- 
eration, “That the defendant had no right of property in 
the horse till the price was paid, and could not till then 
exercise any act of ownership over him.” Holroyd, J., 
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says, “There was no evidence to show that the vendor had 
ever parted with the possession of the horse.”” Next comes 
Hanson v. Armitage, (5 B. & Al. 559). There the ven- 
dor, who resided in London, having been in the habit of 
selling goods to a customer in the country, and of delivering 
them to a wharfinger to be forwarded by the first ship, in 
pursuance of a verbal order from the customer, delivered a 
parcel of goods to the wharfinger, to be forwarded in the 
usual manner; the customer had done nothing beyond 
giving the verbal order for the goods. Lord Tenterden, in 
a very few words, delivered the judgment of the Court, 
that an action could not be maintained for the price of the 
goods, on the ground “ that the acceptance in this case, not 
being by the party himself, was not suflicient ;” referring 
to Howe v. Palmer, “where,” he says, “it was held that 
there could be no actual acceptance so long as the buyer 
continued to have a right to object either to the quantum 
or quality of the goods.” But the decision may well stand 
on other grounds ; and I may observe, that it is an actual 
receipt of the goods which the statute requires, and not an 
actual acceptance. Carter v. Toussaint, (5 B. & Al. 855), 
was likewise relied upon, but it was merely like Tempest 
v. Fitzgerald, a case of a sale, by parol, of a horse, that 
remained always in the possession and under the control of 
the vendor, so that it could not have been accepted and 
received by the purchaser. Lord Tenterden says, “ The 
plaintiff’s character of owner remained from first to last.” 
The next case is Smith v. Surman, (9 B. & Cr. 561); and 
there, after a sale of timber by parol, the purchaser had 
offered to sell the butts, and given some directions about 
cross-cutting the timber; but the evidence clearly proved 
that the whole continued to remain in the possession of the 
vendor. The Court, as might have been expected, held, 
that there could be no receipt by the purchaser while the 
possession of the goods remained with the vendor. A very 
learned Judge (my brother Parke) does unnecessarily add, 
that ‘‘ The later cases have established, that unless there has 
been such a dealing on the part of the purchaser as to 
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deprive him of any right to object to the quantity or quality 
of the goods, or to deprive the seller of his right of lien, 
there cannot be any part acceptance.”’ That there can be 
no acceptance and receipt by the purchaser while the lien 
of the vendor remains, is clear enough ;, for the vendor’s 
lien necessarily supposes that he retains the possession of 
the goods. But I must be permitted to doubt whether the 
eases referred to have established the residue of the rule. 
The last case cited on behalf of the defendant was Norman 
v. Phillips, (14 M. & W. 277; 9 Jur. 832). This case 
very much resembled Hanson v. Armitage, and presented 
no stronger evidence of acceptance and receipt. The de- 
fendant, living at Wallingford, gave the plaintiff, a timber 
merchant in London, a verbal order for timber, directing it 
to be sent to the Paddington station of the Great Western 
Railway, so that it might be forwarded to him at Walling- 
ford. ‘The timber was accordingly forwarded to the Wal- 
lingford station, but the defendant, being informed of its 
arrival, refused to have any thing to do with it. The Court 
held, that although there might be a scintilla of evidence 
for the jury of an acceptance of the timber within the Sta- 
tute of Frauds, yet there was not sufficient to warrant them 
in finding that there was such an acceptance; and the 
Court set aside a verdict for the plaintiff, as not warranted 
by the evidence. Alderson, B., says, “‘'The true rule ap- 
pears to me to be, that acceptance and delivery under the 
Statute of Frauds means such an acceptance as precludes 
the purchaser from objecting to the quality of the goods.” 
He adds, what, with great deference, is a better reason, 
“The carrier is only an agent for the purpose of carrying ; 
and here the purchaser himself immediately refused to take 
the goods.” It was upon this reason that the rest of the 
Court appears to have proceeded. 

If there were such arule as is contended for, it would 
be decisive against the plaintiff in this case, for the defend- 
ant never had an opportunity of examining the goods 
sold ; there is no evidence that Edgeley was his agent for 
the purpose, and he had done nothing to preclude him 

29* 





























342 Recent English Decisions. 


from objecting to the quality of the wheat. But if there 
is no such rule, then surely there was evidence to submit 
to the jury, and to justify them in finding an acceptance 
and receipt. He specially sent Edgeley to receive the 
wheat. After the delivery of the wheat to his agent, and 
when it was no longer in the possession of the vendor, 
instead of rejecting it, as in other cases, he exercised an 
act of ownership over it, by selling it at a profit, and alter- 
ing its destination, by sending it to another wharf, there to 
be delivered to his vendee. The wheat was then con- 
struetively in his own possession; and could such a resale 
and order take place without his having accepted and 
received the commodity? Does it lie in his mouth to say 
that he has not accepted that which he has resold and sent 
on to be delivered to another? At any rate, is not this 
evidence from which such an acceptance and receipt may 
be inferred by the jury? Upon similar evidence the find- 
ing of an acceptance and a receipt has been sanctioned by 
very eminent Judges. 

In Hart v. Sattley, (3 Camp. 528), where goods had 
been verbally ordered to be sent from London to Dart- 
mouth, and were sent by a carrier employed by the defend- 
ant, and were not proved to have been rejected by him, 
although there was no proof that they had come to his 
hands, Chambre, J., is reported to have said, “I think, 
under the circumstances of this case, the defendant must 
be considered as having constituted the master of the ship 
his agent to accept and receive the goods.” The plaintiff 
recovered a verdict, which was not disturbed. In Chaplin 
v. Rogers, (1 East, 192), where, a stack of hay being 
sold by parol, to the defendant, he, without paying for it 
or removing ‘it, resold a part of it to another, who took it 
away, and the jury found that the defendant had accepted 
and received the stack of hay, Lord Kenyon, C. J., said, 
“The question was specially left to the jury, whether or 
not there was an aceeptance of the hay by the defendant, 
and they have found that there was, which puts an end to 
any question of law. Here the defendant dealt with this 























Fie sila: aati ne Mi GCA kA lina alacant 





Recent English Decisions. 343 


commodity afterwards as if it were in his actual possession, 
for he sold a part of it to another person.” The other 
Judges agreed that there was sufficient evidence of a 
delivery to, and acceptance by, the defendant to leave to 
the jury, and the verdict for the plaintiff was confirmed. 
So, in Blenkinsop v. Clayton, (7 'Taunt. 597; 1 B. Moo. 
328), Gibbs, C. J., and the whole Court of Common Pleas, 
agreed, that if a person who has contracted for the pur- 
chase of goods offers to resell them as his own, whether 
this be proof of an acceptance and receipt of the goods by 
himself is a question for the jury. I will only further 
mention the well considered case of Bushel v. Wheeler, 
(8 Jur. 532), decided in this Court. The defendant, 
residing in Herefordshire, had verbally ordered goods from 
a manufacturer at Bristol; according to his orders, they 
were sent to Hereford, and deposited in a warehouse there ; 
after they had been a considerable time there, the defend- 
ant repudiated them. In an action for the price, before a 
most learned and cautious Judge, (Erskine, J.), it was left 
to the jury, whether, upon the evidence, the buyer had 
accepted and received the goods ; and the verdict was for 
the defendant, with liberty to enter a verdict for the plain- 
tiff if the Court should be of opinion there was an accept- 
ance. A rule to show cause was granted, and, cause being 
shown, the Court unanimously approved of the direction, 
but declined to take upon themselves to enter a verdict for 
the plaintiff, and made a rule absolute for a new trial as 
against evidence. I particularly rely upon the pointed 
language in that case of my brother Coleridge, who, after 
cautiously saying, that “The acceptance required by the 
statute must be very clear and unequivocal,” says, “‘ That it 
may be constructive ;” and adds, that “ It is a question for 
the jury, whether, under all the circumstances, the acts 
which the buyer does or forbears to do amount to an 
acceptance.”’ ‘hese are express decisions, through a long 
course of years, that there may be an acceptance and 
receipt of goods by a purchaser within the Statute of 
Frauds, although he has had no opportunity of examining 
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them, and although he has done nothing to preclude him- 
self from objecting that they do not correspond with the 
contract. We approve of these decisions, thinking that 
they do not infringe upon the Statute of Frauds, and that 
they conduce to fair dealing. 

We are therefore of opinion, that, in this case, the rule 
for entering a nonsuit should be: discharged. — Rule dis- 
charged. 


WiutuiaMs ET AL. v. James. 


Payment of a bill of exchange by the drawer, who is also payee, to the indorsee, 
does not discharge the acceptor, where the drawer allows the bill to remain in 
the hands of the indorsee, in order that he may sue upon it for the benefit of the 


drawer. 

Assumpsit by the indorsee of a bill of exchange, payable to the order of the 
drawer against the acceptor. Plea, payment by the drawer in satisfaction of 
the causes of action: — held, that the plea was not supported by proof of the 
drawer having paid the bill, and re-delivered it to the indorsee without re- 
indorsement, but with instructions from him to sue upon it. 


Assumpsir by the plaintiffs, as indorsees, against the 
defendant, as acceptor, of a bill of exchange for 26/. 1s. 4d., 
drawn by Messrs. Phillpotts on the 5th April, 1848, pay- 
able one month after date to their own order, and indorsed 
by Messrs. Phillpotts to the plaintiffs. Fourth plea, that 
after the accruing of the causes of action in the declaration 
mentioned, and before the commencement of this suit, to 
wit, on, &c., the said T. G. Phillpotts and J. Phillpotts paid 
to the plaintiffs, and the plaintiffs then accepted and re- 
ceived of the said T. G. Phillpotts and J. Phillpotts, a large 
sum of money, to wit, 30/., in full satisfaction and discharge 
of the said causes of action. Verification. Replication, that 
the said 'T. G. Phillpotts and J. Phillpotts did not pay to the 
plaintiffs, nor did the plaintiffs accept or receive of the said 
T. G. Phillpotts and J. Phillpotts, the said sum of money 
in the said last plea mentioned. Conclusion to the country. 
Issue thereon. On the trial before Platt, B., at the Mon- 
mouthshire Spring Assizes, in 1849, it appeared that 
Messrs. Phillpotts, the drawers of the bill, were attornies 
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in the county of Monmouth, and the plaintiffs were their 
bankers at Newport. When the bill became due, it was in 
the possession of the plaintiffs, and, being dishonored, it 
was presented to the drawers for payment; the drawers 
paid the bill, and it was re-delivered to the plaintiffs with- 
out any re-indorsement, but with a request that they would 
sue upon it; and they accordingly instructed the clerk of 
the drawers to write to their London agent to sue upon 
it. ‘Ihe following letters of the defendant were given in 
evidence : — 
** Newport, 9th May, 1848. 

*““W. Williams, Esq. 

‘Sir, — Not being able to get settled with a party on whom I was 
relying for cash, in time to pay draft due to Messrs. Phillpotts, solicitors, 1 


will do so to-murrow morning, if you will be pleased to hold it till then. 
‘© Wa. James.” 


** Newport, 25th May, 1848. 
‘* Mr. Bothamley. 

‘** Sir, — Iam sincerely obliged to you for not incurring more expense 
in the matter of Williams: will you ask Mr. Phillpotts to leave it stay till 
Monday, when, Sir, you will be paid? I hope you will do the best you 
ean with Mr. Phillpotts. I pray you do not let us be put to any more 
expense, and rely upon it you will be paid on Monday. Ww. James.” 


‘** London, 29th May, 1848. 
** John Phillpotts, Esq. 

‘** Dear Sir, — I am so really pressed that I cannot possibly pay your bill 
(26/.) in much less than a month ; but if so, I will. I am collecting, and 
will pay you in Newport when I return. If I can before the month, I 
will, though the [ Judge’s] order may be for a month. Please to inform 
your agents to that effect, that you will wait a month ; and I told them to 
consent. Wa. James.” 


It was contended for the defendant, that the fourth plea 
was proved ; and that the bill having been paid by the 
drawers, the holder could not sue upon it. The learned 
Judge directed the jury, that the evidence did not support 
the plea, and that the liability of the defendant, as acceptor, 
had not been discharged by the payment which was made 
by the indorsers, to protect themselves from being sued, 
and not in satisfaction of the cause of action against the 
acceptor. A verdict was thereupon given for the plaintiffs 
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for 26/. 17s., leave being reserved to move to enter a 
verdict for the defendant on the fourth plea. In the fol- 
lowing Easter Term, (April 19), 

Talfourd, Serjt., obtained a rule nisi accordingly, citing 
Bacon v. Searles, (1 H. Bl. 88), and Beck v. Ribley, (cited 
in note (a), Id. 89); Eyre, C. J., in Waloyn v. St. Quen- 
tin, (1 B. & P. 652, 654); and Wigney v. Pullen, (1837), 
not reported. 

Whateley (with him was Gray) now showed cause. — 
First, it is clear that the drawer of a bill, not an accommo- 
dation bill, who takes up the bill when dishonored, may 
re-issue it, and that the indorsee may then maintain an 
action on it against the acceptor, subject to any equities 
arising between the drawer and the acceptor; (Callow v. 
Laurence, 3 Mau. & S. 95); and there was evidence in 
this case that the bill was re-issued, and therefore a verdict 
cannot be entered for the defendant. It was not necessary 
that the drawers should actually take back the bill into 
their own hands, and make a fresh indorsement upon it, 
and then hand it back. Handing it over with the old in- 
dorsement, or permitting it to remain in the hands of the 
holder, with instructions to sue on it for the benefit of the 
drawers, amounts to a second indorsement of the bill to the 
holder. Secondly, payment by the drawer of an accom- 
modation bill satisfies the bill, because he is the party pri- 
marily liable, and therefore it cannot be re-issued by him 
without a fresh stamp; and it may be inferred from the 
latter part of Lord Loughborough’s judgment in Bacon v. 
Searles, (1 H. Bl. 89), that the bill in that case was an 
accommodation bill. All the cases where payment by the 
drawer is pleaded are cases of accommodation bills. (Sard 
v. Rhodes, 1 M. & W. 153). But the authority of Bacon 
v. Searles, is doubted by Lord Abinger in Pursford v. 
Peek, (9 M. & W. 196, 201). [He also cited Johnson 
v. Kennion, (2 Wils. 262); Reid v. Furnival, (1 Cr. & 
M. 538) ; Walwyn v. St. Quentin, (1 B. & P. 654, 658) ; 
Wiffin v. Roberts, (1 Esp. 260); Rogers v. Chilton, (1 
Exch. 862) ; and Lane v. Ridley, (10 Q. B. 479).] Here 
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the drawers did not pay the bill in order to discharge the 
liability of the acceptor. In the letters written by the de- 
fendant he acknowledges that Messrs. Williams have the bill 
as trustees for Messrs. Phillpotts. [He was then stopped. | 
Shee, Serjt., and Bovill, contra. — The effect of holding 
that the holder of the bill may recover upon it after pay- 
ment would be to prevent a set-off, which the acceptor may 
have against the drawer, from being pleaded. ‘There must 
be regularly a re-indorsement. [Erle, J.— The acceptor’s 
promise is to pay any man who is the lawful holder of the 
bill, it matters not through how many hands it has passed ; 
and the only man who can sue upon it is the lawful holder. 
Coleridge, J., cited Hemming v. Brook, (1 Car. & M. 57). 
The bill is not finally discharged as against the acceptor 
until it is paid by him.] In all the cases cited there had 
been part payment. Admitting that the drawer may re- 
issue the bill for value, or without value, to an agent to 
sue upon it, that creates in law a new promise by the 
acceptor ; and therefore, upon these pleadings, the defend- 
ant ought to succeed; otherwise the drawers might sue 
the acceptor for money paid to his use, and the indorsee 
might sue the acceptor upon the bill, and so the acceptor 
would be liable to two actions. [Lord Campbell, C. J. — 
It would be abundant defence to an action by the drawer 
to show that he had parted with the bill to an indorsee to 
whom the acceptor was liable ; the drawer is surety for the 
acceptor.| In Byles on Bills, 164, 5th ed., it is said, “ It 
does not appear to be settled whether part payment by the 
drawer or the holder will discharge the acceptor pro tanto, 
or whether the holder may, nevertheless, recover the whole 
amount received from the acceptor, and hold an equivalent 
to the amount received from the drawer, as money had and 
received of the acceptor to the drawer’s use. It is conceived 
that the holder can only recover of the acceptor the amount 
of the bill, minus the sum paid by the drawer. The ac- 
ceptor is the principal, and the drawer is the surety; it 
should seem, therefore, that a payment by the drawer dis- 
charges the acceptor’s liability to the holder pro tanto, and 
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makes the acceptor liable to the drawer for money paid to 

. his use.” [Lord Campbell, C. J. — All that is very good 

. law ; prima facie payment by the drawer is a satisfaction 

of the indorser’s right to sue ; but it is open to the indorser 

to show a different state of things.] Then the drawer 

creates a new right in the plaintiff to sue as indorsee of 

an overdue bill ; and, therefore, the plaintiff ought to have 
! replied the fresh indorsement. 

Lord Campsett, C. J. — Prima facie payment by the 

{ drawer, will operate for the benefit of the acceptor ; but it 

is in the power of the drawer, when he pays the bill, so to 

’ limit it as to preserve the remedy against the acceptor. 





ij He might, under those circumstances, take back the bill 
ae i and sue upon it in his own name, or he might pass the 
ne a] bill to another person to sue upon it for him, and to the in- 
1) | dorsee whom he has paid, as lawfully and reasonably as 
1} any other person. It is quite clear, upon the evidence, 
Ted that the intention of the parties was, that this bill should 
th be kept alive; and the letters of the defendant are very 
hj i strong, and preclude him from contending that the bill was 
| | extinguished by payment for the acceptor. 

ae Patrreson, J. —I quite agree. Here the drawer is the 

' payee also. It might, perhaps, make a difference if the 


drawer was a third person, and not the payee ; he could 


not re-issue the bill. 
Coteripee and Erte, JJ.,concurred. — Rule discharged. 


- 
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Recent American Decisions. 


Supreme Court of the United States, December Term, 1849. 


Hiram Benner, Joserpn B. Brown, and Satissury Hatey, 
Assignees of Exreazer P. Hunt, Appellants, vs. Mary Ann 
S. Porrer, Execurrix or Joserpn Y. Porter, deceased, 





The territorial government of Florida became superseded on the unconditional ad- 
mission of the Ter:itory into the Union as a State, on the 3d of March, 1845, ana 
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consequently the territorial Court below, whose authority depended upon that gov- 
ernment, had no jurisdiction to render a decree on the 22d May, 1846. 

The 17th article of the Constitution of Florida, providing for the continuance of all 
laws passed by the Governor and Legislative Council of the Territory of Florida, 
until the General Assembly shall alter or repeal the same, and for the continuance 
in power of all territorial officers until superseded under the State Constitution, 
established the authority of the State throughout its limits, and was an adoption 
of the territorial laws and an appointment of territorial functionaries for the t:me 
being, but did not continue the jurisdiction of the territorial Courts as Courts of 
the United States. 

The territorial Courts are not Courts in which the judicial power conferred by the 
Constitution of the Federal Government could be deposited within the limits of 
a State. They were incapable of receiving such jurisdiction, as the tenure of the 
incumbents was but for four years, and not during good behavior. 

Other incidents of the admission of a territory into the Union as a State. 


Mr. Justice Netson delivered the opinion of the Court. 

This is an appeal from the District Court of the South- 
ern District of the State of Florida. 

Joseph Y. Porter, the appellee, filed a libel in admiralty 
on the 24th of March, 1846, against the respondents in the 
Superior Court for the Southern District of the Territory 
of Florida for the proceeds of the sloop Texas, charging 
that he had furnished supplies and stores to the master at 
the port of Key West, while she was engaged in the busi- 
ness of wrecking upon the Florida coast, and on the high 
seas. 

The respondents, among other grounds of defence, 
denied the jurisdiction of the Court. As the conclusion 
at which we have arrived, upon this branch of the defence, 
disposes of the case, it will be unnecessary to set out the 
pleadings at large, or to refer more particularly to the facts. 

The territorial government of Florida.was established 
by the act of Congress, March 30, 1822, amended by the 
act of March 3, 1823, and the judicial power vested in two 
Superior Courts, and such inferior Courts, and justices of 
the peace, as the legislative council of the territory might 
from time to time establish. One of these Courts was 
held in West, and the other in East Florida. The Judges 
were appointed by the President and Senate, for the term 
of four years, and possessed civil and criminal jurisdiction 
within their respective districts ; and, also, the same juris- 
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diction, in all cases, arising under the laws and Constitution 
of the United States, which the acts of September 24, 
1789, and March 7, 1793, vested in the Court of the Ken- 
tucky district. (3 Stat. at Large, p. 654; Ib. p. 750.) 

The number of Judges was afterwards increased to five, 
and original and exclusive cognizance of all cases of 
admiralty jurisdiction within the territory in terms con- 
ferred upon them. (Act of Cong. May 26, 1824, 4 Stat. at 
Large, 45; Act of Cong. May 15, 1826, Ib. p. 164; Act of 
Cong. May 23, 1828, Ib. p. 291; Act of Cong. July 7, 1838, 
5 Stat. at Large, 294; 'Thompson’s Dig., 585 App., where 
all the Acts of Congress concerning the Territory of Florida 
are collected. ) 

Exclusive jurisdiction in these cases was specifically 
conferred by the Act of May 15, 1826, probably, on 
account of the case of the American Insurance Co. and 
others v. Canter, (1 Peters, 511,) in which it was held 
that the jurisdiction was not, as originally prescribed, 
exclusive; but might be vested by the legislative council 
of the territory in subordinate Courts. The case arose in 
1525. 

The Court for the southern district, in which the present 
ease arose, and was decided, was established by the Act of 
Cong. May 23, 1828, at Key West, and had conferred upon 
it all the jurisdiction within the district which belonged to 
the other Superior Courts of the territory ; besides, a con- 
siderable enlargement of admiralty powers, which became 
necessary on account of the numerous wrecks usually 
happening upon that coast. 

The objection to the jurisdiction taken by the respond- 
ents, however, is not, that the acts of Congress were 
insufficient to confer the power exercised by the Courts ; 
but that the acts had been abrogated and the jurisdiction 
superseded, at the time of the rendition of the decree, by 
the admission of the Territory of Florida, as a State, into 
the Union, and were no longer in force. The admission 
was on the 3d March, 1845. 

The suit was commenced March 24, 1846, and the 




































SOI INTE ER Sl big ARSC, 





351 





Recent American Decisions. 


decree in favor of the libellant pronounced May 22, of the 
same year. All the proceedings, therefore, took place 
before the Court after the passage of the act of Congress 
admitting Florida into the Union, and must be upheld, if 
upheld at all, upon the ground, that the jurisdiction still 
continued under the territorial authority, notwithstanding 
the erection of the territory into a State. 

The people of the territory claiming a right to ad- 
mission into the Union under the pledge given by the 6th 
article of the Treaty with Spain of 22d February, 1819, met 
in convention and adopted their Constitution, January 11, 
1839, but which was not acted upon by Congress till 
March 3, 1845. It was then accepted, and the territory 
admitted, in the language of the Act, “ Into the Union on 
an equal footing with the original States in all respects 
whatsoever.”” No conditions were annexed, except that 
she should not interfere with the disposal of the public 
lands, nor levy any tax on the same, while they remained 
the property of the United States. 

Her constitution distributed the powers of the govern- 
ment into three separate and distinct departments, execu- 
tive, legislative, and judicial, and prescribed the organic 
law of each. 

The judicial power was vested in a Supreme Court, 
Courts of Chancery, Circuit Courts, and Justices of the 
Peace, and the jurisdiction of each of them either defined 
or provided for, by imposing the duty upon the General 
Assembly. 

The State was to be divided into at least four convenient 
circuits, and until others were created by the proper author- 
ity were to be arranged as the western, middle, eastern, and 
southern circuits, for each of which a Circuit Judge was to 
be appointed. And, in order to avoid any inconvenience 
or delay, in the organization of the government, an ordi- 
nance was adopted (art. 17 of the Const.) “ That all laws, 
and parts of laws now (then) in force, or which may here- 
after be passed by the Governor and Legislative Council of 
the Territory of Florida, not repugnant to the provisions of 
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this Constitution, shall continue in force untii, by operation 
of their provisions or limitation, the same shall cease to be 
in force, or until the General Assembly of this State shall 
alter or repeal the same ;” and further, that “ All officers, 
civil and military, now holding their offices and appoint- 
ments in the territory under the authority of the United 
States, or under the authority of the territory, shall continue 
to hold and exercise their respective offices and appoint- 
ments, until superseded under this Constitution.” 

It will be seen, therefore, under this ordinance of the 
convention, that, on the admission of Florida, as a State, 
into the Union, the organization of the government under 
the new Constitution became complete; as every depart- 
ment became filled at once by the adoption of the territorial 
laws and appointment of the territorial functionaries for the 
time being. 

‘The Convention being the fountain of all political power, 
from whence flowed that which was embodied in the or- 
ganic law, were, of course, competent to prescribe the laws 
and appoint the officers under the Constitution, by means 
whereof, the government could be put into immediate oper- 
ation, and thus avoid an interregnum that must have inter- 
vened, if left to an organization according to the provisions 
of that instrument. This was accomplished by a few lines, 
adopting the machinery of the territorial government, for 
the time being, and until superseded by the agency and 
authority of the Constitution itself. 

After the unconditional admission of the territory into 
the Union as a State, on March 5, 1845, with her con- 
stitution, and complete organization of the government 
under it, by which the authority of the State was estab- 
lished throughout her limits, it is difficult to see upon what 
ground it can be maintained that any portion of the territo- 
rial government or jurisdiction remained still in force. 

The distinction between the Federal and State jurisdic- 
tions, under the Constitution of the United States, has no 
foundation in these territorial governments; and conse- 
quently no such distinction exists, either in respect to the 
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jurisdiction of their Courts, or the subjects submitted to 
their cognizance. They are legislative governments, and 
their Courts legislative Courts; Congress, in the exercise of 
its powers in the organization and government of the terri- 
tories, combining the powers of both the Federal and State 
authorities. There is but one system of government, or of 
laws operating within their limits, as neither is subject to 
the constitutional provisions in respect to State and Federal 
jurisdiction. 

They are not organized under the Constitution, nor sub- 
ject to its complex distribution of the powers of government, 
as the organic law; but are the creations, exclusively, of 
the legislative department, and subject to its supervision 
and control. Whether, or not, there are provisions in that 
instrument which extend to and act upon these territorial 
governments, it is not now material to examine. We are 
speaking here of those provisions that refer, particularly, to 
the distinction between Federal and State jurisdiction. 

We think it clear, therefore, that, on the unconditional 
admission of Florida into the Union, as a State, March 3, 
1845, the territorial government was displaced, abrogated, 
every part of it; and that no power or jurisdiction existed 
within her limits, except that derived from the State author- 
ity; and that by force and operation of the Federal Consti- 
tution, and laws of Congress; and especially no jurisdiction 
in Federal cases until Congress interfered, and extended the 
judicial tribunals of the Union over it. 

The only pretext for a different conclusion is, that mat- 
ters of exclusive Federal jurisdiction within the territory, 
which under our system did not and could not pass under 
the State authority, still remained ; and that with it, to that 
extent, and for the purposes of Federal jurisdiction, the terri- 
torial organization continued. 

But, in the view we have already presented, and which 
need not be repeated, no such distinction existed in the ter- 
ritorial government. Matters of this description had been 
blended together with those belonging to State jurisdiction, 
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and were incorporated into, and became part and parcel of 
the same system. ; 

The Federal causes of action were subject to the same 
tribunals as others, and to the same remedies, including 
writs of error, and appeals to the Appellate Court of the ter- 
ritory, and through which, alone, cases could be brought 
up for revision to the Supreme Court of the United States. 

This Appellate Court consisted of the Judges of the Supe- 
rior Courts of the several judicial districts. 

The position taken in support of the jurisdiction, assumes, 
that the admission of the State, and consequent transfer of 
all actions and causes of action belonging to the State au- 
thorities, had the effect not only to separate the Federal 
from the State subjects of jurisdiction, but, also, to remodel 
the judicial system of the territory itself, and adapt its juris- 
diction to the trial of Federal causes —assumptions that 
need only to be stated to carry with them their refutation. 
And, besides, were this admitted, and we could suppose 
that the jurisdiction of the Courts was left untouched as it 
respected the Federal cases pending or accruing, nothing 
would be gained in the argument in favor of its validity. 

The admission of the State into the Union brought the 
territory under the full and complete operation of the Fed- 
eral Constitution, and the judicial power of the Union could 
be exercised only in conformity to the provisions of that 
instrument. By art. 3, sec. 1, “‘'The judicial power of the 
United States shall be vested in one Supreme Court, and in 
such inferior Courts as Congress may, from time to time, 
ordain and establish. The Judges, both of the Supreme 
and inferior Courts, shall hold their offices during good 
behavior.” 

Congress must not only ordain and establish inferior 
Courts within a State, and prescribe their jurisdiction, but 
the Judges appointed to administer them must possess the 
constitutional tenure of office before they can become in- 
vested with any portion of the judicial power of the Union. 
There is no exception to this rule in the Constitution. 

T’he territorial Courts, therefore, were not Courts in which 
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the judicial power conferred by the Constitution on the 
Federal Government could be deposited. ‘They were inca- 
pable of receiving it, as the tenure of the incumbents was 
but for four years. (1 Peters, 546.) 

Neither were they organized by Congress under the Con- 
stitution, as they were invested with powers and jurisdic- 
tion which that body were incapable of conferring upon a 
Court within the limits of a State. 

Another answer, also, to the ground taken is, that Con- 
gress on the same day on which the act passed admitting 
Florida, as a State, organized the State into a judical dis- 
trict, to be called the District of Florida, and ordained and 
established a District Court within the same, and conferred 
upon it the judicial powers belonging to the general gov- 
ernment within the State. The act also provided for the 
appointment of a Judge, together with other ofiicers neces- 
sary to its complete and efficient organization. 

The laws of the United States, not locally inapplicable, 
were also extended over the State. (Act of Congress, March 
3, 1845, 5 Stat. at Large, p. 788.) 

It is true, the Judge was not appointed to fill the office 
until the 8th July, 1846, a year and five months afterwards ; 
but the Court was established and invested with jurisdiction 
over the Federal cases. The powers remained in abeyance 
until the office was constitutionally filled. ‘The vesting of 
the judicial power, did not depend upon the appointment 
of the officer to administer it, as the grant in the Constitu- 
tion to Congress to ordain and establish inferior Courts, and 
to invest them with the judicial power of the Union, is com- 
plete in itself; and they had acted and established the Court, 
and invested it with the power without condition or quali- 
fication. 

Without then pursuing the examination further, we are 
satisfied, that in any aspect in which the question can be 
viewed; whether we look at the effect of the act of Con- 
gress admitting the territory of Florida, as a State, into the 
Union with her constitution, and organized government 
under it, alone; or, in connection with the establishment 
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of a Federal Court within her limits ; her admission, imme- 
diately, and by constitutional necessity, displaced the terri- 
torial government, and abrogated all its powers and jurisdic- 
tion. The State authority was destructive of the territorial ; 
and, in connection with the establishment of the Federal 
jurisdiction, the organization of the government, State and 
Federal, under the Constitution of the Union, became com- 
plete throughout her limits. No place was left unoccupied 
for the territorial organization. 

We have chosen to place the decision upon the effect of 
the admission of the State with a government already organ- 
ized under her constitution, and prepared to go into imme- 
diate operation, because such is the case presented on the 
record ; but we do not thereby intend to imply or admit, that 
a different conclusion would have been reached, if it had 
been otherwise ; and the State had come into the Union 
with nothing but her organic law, leaving the organization 
of her government under it to a future period. 

We conclude, therefore, that the Court below possessed 
no jurisdiction of the case, and that the decree must be re- 
versed. 

Neither the act of Congress admitting the territory of 
Florida, as a State, into the Union, nor the one organizing 
the District Court within it, made any provision for the 
transfer of the cases pending in the territorial Courts of Fed- 
eral jurisdiction, at the time, into the District Court. Those 
cases were, therefore, left in the state in which they stood 
at the change of government until the act of Congress of 
the 22d February, 1847. (Sess. Laws, ch. 17.) 'lhat act pro- 
vided for a transfer to the District Court, and also for a 
review of the judgments and final decrees on writs of error 
or appeal, as the case might be, in the proper cases to this 
Court. It also provided for a review of the judgments or 
final decrees, that had been rendered in Federal cases in the 
territorial Courts after the change of government, upon the 
idea that this jurisdiction still continued. And when the 
District Court for the Southern District of the State of Flor- 
ida was established by an act of Congress of 23d February, 
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1847, (Sess. Laws, ch. 20), the like transfer was made to 
that Court of all cases pending in that district with like 
power to review, on writ of error or appeal, judgments and 
final decrees rendered by the territorial Courts after the 
change of government. 

The case now before us was brought up for review by 
virtue of the authority of these acts, which have removed 
the objections that existed to our jurisdiction in the case of 
Hunt v. Palao, et al. (4 How. 589). Provision was made 
by the ordinance of the Convention of Florida for the trans- 
fer of all actions at law or suits in chancery, pending in the 
territorial Courts at the time of her admission, into such 
Court of the State as had jurisdiction of the subject-matter. 
In pursuance of this injunction, the General Assembly of the 
State passed an act 22d July, 1845, transferring all cases to 
the proper Courts of the State, except cases cognizable by 
the Federal Courts. (Acts of General Assembly, 1 Sess., p. 
9, sec. 5, 8, and p. 13, sec. 13 and 14.) 

The case of Hunt v. Palao et al., already referred to, 
was one that had been transferred by this Act of the Gen- 
eral Assembly from the territorial Court in which the judg- 
ment had been rendered, to the Supreme Court of the 
State; and we held, on an application for a writ of error, 
to review the judgment, that we possessed no power over 
it without further legislation by Congress; for the reason 
that the territorial Court, in which the judgment was ren- 
dered, no longer existed ; and that the State Court, to which 
it had been transferred, could exercise no judicial power over 
it, as the law of the State, directing the transfer of the 
record, could not make it a record of the Court, nor author- 
ize any proceedings upon it. 

The subsequent legislation of Congress, respecting the 
transfer of these records to the District Courts, to which we 
have referred, grew out of this decision. 

That was a case of Federal jurisdiction, which the State 
government, confessedly, had no power over: but the lan- 
guage of the Court was general, and applicable to all cases 
pending in the territorial Courts at the change of govern- 
ment. 
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We perceive no ground for qualifying the opinion ex- 
pressed on that occasion, believing it sound and incontro- 
vertible ; but, it may be proper to state with a little more 
fullness the effect of it, as it respects cases of State jurisdic- 
tion. The territorial Courts were the Courts of the General 
Government, and the records in the custody of their clerks, 
the records of that government; and it would seem to 
follow, necessarily, from these premises, that no one could, 
legally, take the possession or custody of the same without 
the assent, express or implied, of Congress. Such assent is 
essential, upon the plainest principles, to an authorized 
change of their custody. 

On the admission of a territorial government into the 
Union, as a State, the concurrence of both the Federal and 
State governments would seem to be required in the trans- 
fer of the records, in cases of appropriate State jurisdiction, 
from the old to the new government. An act of Congress 
would be incapable of passing them under the State juris- 
diction, as would be an act of the Legislature of the State 
to take the records out of the custody of the Federal gov- 
ernment. Both should concur. 

The like concurrent legislation would also seem to be 
required, in respect to cases pending in this Court for review 
on writs of error or appeal from the territorial Courts, which 
appropriately belonged to State jurisdiction, to enable us to 
send down the mandate to the proper State tribunal for any 
further proceedings that might be necessary in the cause ; 
otherwise Congress itself should specially provide for the 
execution of the mandate. 

We have said that the assent of Congress was essential 
to the authorized transfer of the records of the territorial 
Courts, in suits pending at the time of the change of gov- 
ernment, to the custody of State tribunals. It is proper to 
add, to avoid misconstruction, that we do not mean thereby 
to imply or express any opinion on the question, whether, 
or not, without such assent, the State judicatures would 
acquire jurisdiction. That is altogether a different ques- 
tion. And, besides, the acts of Congress that have been 
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passed, in several instances, on the admission of a State, 
providing for the transfers of the Federal causes to the Dis- 
trict Court, as in the case of the admission of Florida 
already referred to, and saying nothing at the time in re- 
spect to those belonging to State authority, may very well 
imply an assent to the transfer of them by the State to the 
appropriate tribunal. Even the omission, on the part of 
Congress, to interfere at all in the matter, may be subject 
to a like implication. And a subsequent assent would, 
doubiless, operate upon past acts of transfer by the State 
authority. 

It is to be regretted, that proper provision has not always 
been made by Congress, upon a change of government, in 
respect to the pending business in the territorial tribunals, 
so as to remove all embarrassment and perplexity on the 
subject. 

From the examination we have given to the legislation 
upon the admission of several of the new States into the 
Union, we have found but few instances of any provision 
having been made in respect to the cases pending in the old 
government; and those limited to the transfer of the Fed- 
eral cases to the District Court organized in the new State. 
In some of the Constitutions of the States provision had 
been made for the pending business of appropriate State 
jurisdiction ; but not in all of them. A very slight atten- 
tion to the subject by Congress, at the time, would remove 
all the difficulties that have occurred in several of the States 
recently admitted. 

Upon the whole, we are satisfied that the territorial gov- 
ernment of Florida became superseded on the unconditional 
admission of the territory into the Union as a State, on 3d 
March, 1845, and consequently that the Court below, whose 
authority depended upon that government, had no jurisdic- 
tion to render the decree in the case, and that the decree 
must be reversed. 

A doubt was suggested, on the argument, as to the proper 
disposition of the case in the event of our arriving at the 
conclusion, that the jurisdiction of the Court below ceased 
at the termination of the territorial government. 
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But the acts of Congress of February 22 and 23, 1847, 
(Sess. Laws, ch. 17, sec. 8, and ch. 20, sec. 7,) which pro- 
vided, specially, for a review of this class of cases in this 
Court, have also provided for the execution of any judgment 
that may be given in them, by directing that the mandate 
shall be issued to the District Court of the State into which 
the same acts had already transferred the records. 

The case, therefore, can take the usual direction in cases 
where this Court determines that the Court below acted 
without jurisdiction in the matters before it: and that is, 
to reverse the decree and remit the case, with directions 
that the Court dismiss the proceedings, which direction is 
given accordingly. 


New York Superior Court. 
STONE ET AL. v. CARLAN ET AL. 


The plaintiffs agreed with A., the proprietor of a hotel, to pay him a certain sum 
for the privilege of using the name of A., and of his hotel, on certain coaches 
of the plaiatiff’s, used for the conveyance of passengers to and from the hotel 


of A., and on certain badges worn by the drivers of those coaches ; the plaintiff 


giving surety to A. for the good conduct of himself and servants in the convey- 
ance of such passengers. 

Held, that the plaintiff had an exclusive right as against third parties in the use 
of the name of A.’s hotel on his coaches and badges; that he was entitled to an 
injunction to restrain the use by any other party, on coaches or badges, of the 
name of A.’s hotel, or of any device or sign, which might induce a stranger to 
believe that the defendants were connected with the hotel of A. 


Tue important facts of this case appear in the opinion of 
the Court 

J. Graham, for defendants. 

H. A. Mott and J. F’. Brady, for plaintiff. 

Campsevt, J. A motion is made for an injunction, re- 
straining the defendants from using the names “ Irving 
Hotel,” “ Irving House,” “ Irving,” &c., upon their coaches, 
and upon certain badges worn by defendants upon their 
arms and hats. The complainants have an agreement with 
the proprietors of the Irving House, in this city, under 
which they are permitted to use the name of such proprie- 
tors, and the name of their hotel, upon their coaches and 








Fir PAPI pela, =: 








ee 








Recent American Decisions. 361 


the badges of their servants; the complainants paying 
therefor a stipulated sum, and having also entered into 
bonds for the faithful discharge of these duties. All the 
porters are engaged in carrying passengers and their bag- 
gage to and from the hotels, boats, railroad depots, &c. 

It was well remarked by the Master of the Rolls, in 
Croft v. Day (7 Bevan, $4), that “No man has a right to 
dress himself in colors, or adopt and bear symbols, to which 
he has no peculiar or exclusive right, and thereby personate 
another person, for the purpose of inducing the public to 
suppose, either that he is that other person, or that he is 
connected with and selling the manufacture of such other 
person, while he is really selling his own.’ It is perfectly 
manifest that to do these things is to commit a fraud, and 
avery gross fraud. I stated upon a former occasion, that, 
in my opinion, the right which any person may have to 
the protection of this Court does not depend upon any 
exclusive right which he may be supposed to have to a 
particular name, or to a particular form of words. His 
right is to be protected against fraud; and fraud may be 
practised against him by means of a name, though the 
person practising it may have a perfect right to use that 
name, provided he does not accompany the use of it with 
such other circumstances as to effect a fraud upon others. 
[ entirely concur in the foregoing views. The question is, 
whether the defendants have committed a fraud. I cannot 
doubt that their intention was to mislead, and to induce 
travellers to believe that they were servants of the proprie- 
tors of the Irving House. This is a large and popular 
hotel, well known in the country, and many a traveller 
may wish to resort to it on his arrival in this city, who, at 
the same time, may not know whether the carriages of the 
proprietors are painted red or white, or whether the exact 
designation is that of the Irving House or Irving Hotel. 
Such traveller may wish to intrust himself and his baggage 
to the servants of the hotel, feeling that, in doing so, he 
would be protected against loss or damage by the responsi- 
bility of the proprietors. Now, in this case, it can hardly 
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be doubted but that the object of the defendant was to 
induce the belief on the part of the travellers that they 
were the servants of this hotel. To induce such belief, it 
was not necessary that the resemblance of all carriages and 
badges should be complete. From the very circumstances 
of the case, it would not be necessary to have a perfect 
resemblance, in order to commit even a gross fraud. It is 
not necessary to go, in this case, the length of the ordi- 
nary cases of trade-marks, though this case might come 
within the rules of those cases. (See Coates v. Holluck, 
2 Sanford, Ch. R., and Notes, and cases there cited.) ‘The 
false pretences of the defendants would, I think, necessarily 
tend to mislead. The defendants have a perfect right to 
engage in a spirited competition in conveyance of passen- 
gers and their baggage. ‘They may employ better carriages 
than the plaintiffs. They may carry for less fare. They 
may be more active, energetic, and attentive. The employ- 
ment is open to them, but ‘they must not dress themselves 
in colors, and adopt and bear symbols,” which belong to 
others. I had some doubt, at the time of the argument, 
whether the complaint should not have been made by the 
proprietors of the Irving House; but, on further reflection, 
think that the suit is well brought. The plaintiffs are the 
real parties in interest. It is possible that, owing to the 
general liability of the proprietors, as innkeepers, for the 
loss of the property of guests, the proprietors might also 
be entitled to an injunction restraining the defendants from 
holding themselves out as the servants of the hotel. 

An injunction must issue, as prayed for, against all the 


defendants. 


HMiscellancous Kutelligence. 


Ricuts or Navicarion — ConsequentiaL Damaces. By W. Y. 
Guotson. — A vessel was, by some accident, injured and sunk in one of 
the navigable rivers of England, and abandoned by the owner. Subse- 
quently, another vessel, in passing, struck against the sunken vessel] and 
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was injured, and an action was brought to recover for such injury against 
the owner of the sunken vessel, on the ground that it was a duty ineum- 
bent on him, either to remove his sunken vessel from the channel of the 
river, or to give notice, in some way, to those engaged in the navigation, 
of its position. It was held by the Court, that the action could not be 
maintained. 

In the opinion of the Court, delivered by Maule, J., it was said, 
‘“‘There seems to be no doubt, that it is the duty of a person using a 
public navigable river with a vessel, of which he is possessed, and has the 
control and management, to use reasonable skill and care to prevent mis- 
chief to other vessels ; and that, in case of a collision, arising from his 
negligence, he must sustain, without compensation, the damage occa- 
sioned to his own vessel, and is liable to pay compensation for that 
sustained by another, navigated with due skill and care: and this liability 
is the same, whether his vessel be in motion or stationary, floating or 
aground, under water or above it; in al] these circumstances, the vessel 
may continue to be in his possession, and under his management and 
control ; and, supposing it to be so, and a collision with another vessel] to 
occur from the improper manner in which one of the two is managed, the 
owner of the vessel properly managed is entitled to recover damages from 
the owner of that which was improperly managed. This duty of using 
reasonable skill and care for the safety of other vessels, is incident to the 
possession and control of the vessel. Subject to this obligation, the 
owner has a right, while his vessel is afloat, to proceed in any direction, 
and to remain at any place, and, when it is aground, whether sunk or not, 
to remain as long as the occasions of his voyage require. Of the exist- 
ence of these rights, and of these duties, so long as the possession and 
control of the vessel continue in the same person, there seems to be no 
doubt. Nor does there seem to be any doubt, that, if these were trans- 
ferred to another person, the rights and the duties would also be trans- 
ferred to him, and the original owner would cease to be entitled to, or 
bound by them. But a person may cease to have the possession and con- 
trol of a vessel, although they are not transferred to any other person ; as 
is commonly the case, when, by some casualty of navigation, itis brought 
into a situation in which the owner abandons and relinquishes the posses- 
sion and control, because it is impossible to retain them: and the effect 
which this new state of things may have on the duties and liabilities in 
question, does not appear to admit of so simple a determination as that 
which relates to the duties and liabilities incident to a possession, contin- 
uing in the same person, or transferred to another. Those duties and 
liabilities, there seems to be no doubt, are different in cases where the 
relinquishment of possession is wrongful, or arises out of circumstances 
occasioned by the wrongful act or omission of the owner, from what they 
are where he is blameless. 

«In the present case, — supposing the barge to have been out of the 
defendant’s possession at the time of the collision, —there is nothing to 
show that the defendant wrongfully ceased to be possessed, or wrongfully 
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occasioned any thing which led to the ceasing of his possession : the only 
wrong complained of, is the omission to use means to prevent damage 
from the sunkea barge. It is, therefore, not necessary to inquire what 
would be tLe effect of a wrongful act or neglect leading to a divesting of 
the possession. No such wrong being alleged, none is to be presumed ; 
and the question, therefure, is, What is the duty of the person who had 
the possession and control of a vessel, which, without any fault of his, 
has, while in his possession, sunk, so as to obstruct a public navigable 
river, with respect to vessels navigating the river after his possession and 
control has ceased? It probably cannot be safely affirmed, that, in no 
ease where a vessel has sunk without fault of the owner, does any duty 
of this kind at all arise, or continue for any time: nor is it necessary to 
decide this question; for, in order to sustain the declaration, we must hold 
that, in every state of things, consistent with the facts stated in the declar- 
ution, the defendant was bound to do that which the plaintiff complains 
of his having omitted. Now, although there seems no doubt —as we 
have before observed —that he was bound to use due care to prevent 
injury to others, as long as his possession and control centinued ; and 
although, after they ceased — supposing they did cease — there may have 
possibly existed a state of facts which would cause the continuance of 
such a duty for some time; we think that it cannot be universally 
affirmed, that, in all cases where the possession and control of the owners 
have ceased, such a duty arises. Indeed, vs we have befure stated, it 
seems clear that the duty does not continue in the original owner, when 
his possession and control have been transferred to another. And where 
the possession and control have not been transferred, but have been re- 
linquished and abandoned, we do not think that the duty always arises, 
and continues for an indefinite time. Where the navigation of a river has 
become obstructed by a vessel which has been sunk and lost to the owner, 
without any fault of his, the public inconvenience of the obstruction is 
one, in respect of which the owner differs from the rest of the public only 
in having sustained a private calamity, in addition to his share of a public 
| inconvenience : and this difference dues not appear to be any reason for 
| aa! throwing on him the cost of remedying or mitigating the evil. 
Le. ** Tn the case of The King v. Wails, (2 Esp. N. P. C. 675,) Lord Ken- 
yon held, that the owner of a ship sunk in the Thames by accident and 
misfortune, without his default or misconduct, was not liable to an indict- 
ment fur not removing the obstruction. It was contended, for the prose- 
eution, in that case, that, although the defendant was not punishable for 
causing the nuisance, it having arisen from accident, it was his duty to 
remove it. But the learned Judge answered, that perhaps the expense of 
removal might have amounted to more than the whole value of the prop- 
erty. The same reason would apply in the case of an indictment for not 
| giving notice by signal, or taking other means to prevent damage from a i 
i sunken vessel ; the expense of doing so might, and probably would, be 
‘¢ greater than any private benefit which the owner would derive from it: 
and, whether it were greater or not, the reason seems to be the same for 
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not throwing on the owner any special share in the consequence of a 
public misfortune with which he had ne particular concern, except that it 
arose out a private disaster, which he had innocently suffered. 

**In the case of such impediments to navigation, arising out of una- 
voidable accident, the proper rule seems to be, that the expense of remov- 
ing or diminishing the danger arising from them, should be defrayed by 
those who would be benefited by such a measure ; as is done in the case 
of lighthouses, which are erected to diminish the danger arising from 
natural impediments to navigation. And such measures are the proper 
subjects of local regulations, to be made on a comparison of the danger 
to be guarded against, and the expense to be incurred. It is scarcely 
necessary to observe that, if no indictment would lie, under the cireum- 
stances stated in this action, for the danger and impediment to the public, 
no action can be maintained for the particular damage sustained by the 
plaintiff.”’ Brown v. Mallett, 5 C. B. 616, 57 E. C. L. R. 

An interesting question is presented for consideration, and left unde- 
cided in the foregoing remarks of the learned Judge. Whetherthe owner 
of a vessel which has been sunk in a navigable river, by a wrongful act 
or omission, by carelessness or negligence, is under any obligation to the 
public, to remove such vessel when an impediment to the navigation, or 
would be liable for an injury occasioned to another vessel by such an 
obstruction. Is there any distinction, as seems to be intimated in the 
opinion of the Court, between the case of a vesse] sunk by an accident or 
misfortune, and one sunk by an act of carelessness or negligence, the 
circumstances being in other respects the same? 

It might be an important inquiry, whether, in such a case, the damage 
resulting from the wrongful act of negligence, would not be considered 
too remote a consequence to give a right of action ; and in this connection 
it may not be unacceptable to refer to some remarks as to consequential 
damages made in a recent case in South Carolina. The substance of 
those remarks were, that it is difficult ‘* to lay down any general rules, 
by which consequences that shall be answered for, and those which are 
too remote for consideration, may be always distinguished.’’ A distine- 
tion is to be observed between cases where the damage ensues, while the 
injurious act is continued in operation and force, and those where the 
damage follows after the act has ceased. In the former, it is usually of 
small moment to inquire whether the damage was the natural consequence 
of the injury, because the immediate connection between the wrongful act, 
and the damage sustained, shows that the damage, however extraordi- 
nary, has actually resulted directly from the injury. In the latter class, 
** The connection is not immediate between the injury and the consequen- 
ces, and it becomes indispensable to discriminate in some way between the 
various consequences, that in some sense may be said to proceed from the 
act, fur all of them cannot constitute legal damage.’’ 

An act of trivial misconduct, or slight negligence, which does no direct 
harm, may set in motion some second agent, that shall move a third, and 
so on, until the most disastrous consequences ensue. ‘‘ The first wrong- 
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doer, unfortunate, rather than seriously blamable, cannot be made an- 
swerable for all of these consequences. He shall not answer for those, 
which the party grieved has contributed, by his own blamable negligence 
or wrong, to produce, or for any which such party, by proper diligence, 
might have prevented. 

** Oaly the proximate consequence shalk be answered for. The diffi- 
culty is to determine what shall come within this designation. The next 
consequence only is not meant, whether we intend thereby the direct and 
immediate result of the injurious act, or the first consequence of that 
result. Various cases show that, in search of the proximate conse- 
quences, the chain has been followed for a considerable distance, but not 
without limit, or to a remote point. 

** Such nearness in the order of events, and closeness in the relation of 
cause and effect, must subsist, that the influence of the injurious act may 
predominate over that of other causes, and shall concur to produce the 
consequence, or may be traced in those causes. To a sound judgment 
must be left each particular case. 

** The consequences to be answered for, should be natural as well as 
proximate. By this is to be understood, not that they should be such 
as, upon a caleulation of chances, would be found likely to occur, nor 
such as extreme prudence might anticipate, but only, that they should be 
such as have actually ensued, one from another, without the occurrence 
of any such extraordinary conjuncture of circumstances, or the intervention 
of any such extraordinary result, as that the usual course of nature should 
seem to have been departed from. In requiring concurring consequences, 
that they should be proximate and natural to constitute legal damage, it 
seems that in proportion as one quality is strong, the other may be dis- 
pensed with: that which is immediate, cannot be considered unnatural ; 
that which is reasonably to be expected will be regarded, although it 
may be considerably removed.’’ Jiarrison v. Beckley, 1 Strobhart, 548, 
549. — Western Law Journal. 


Tue Artorney-GeneraL’s Prerocative.— The course of the new 
Attorney-General, in England, to which we have already referred, in re- 
fusing to file an information to restrain the use of Hyde Park, for the 
Industrial Exhibition, continues to excite a great deal of comment in that 
country. ‘The Legal Observer says, — 

‘The first official act of Sir John Romilly, after his elevation to the 
office of Attorney-General, has brought down on him a host of assailants, 
within, as well as beyond the walls of parliament. Without the sanction 
of the Attorney-General, an information could not be filed against the 
Commissioners of Woods and Forests, for « supposed infringement of 
public rights in directing the erection of buildings in Hyde Park for the 
proposed exhibition, and Sir John Romilly refused to give his official 
sanction to such an information, This refusal has been the subject of 
much angry comment, into which a variety of irrelevant topics have been 
introduced, but the Lord Chancellor’s masterly elucidation of the daties 
of an Attorney-General, in respect of information filed in Chancery for 
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the maintenance of public rights, during the discussion which took place 
upon Lord Brougham’s motion in the House of Lords, sets at rest the 
question which had been eagerly disputed, whether the Attorney-General 
was legally justified in refusing his assent to such an information. 

‘** It is now expressly admitted, that the Attorney-General was clearly 
entitled to exercise a discretion in the matter, and that the only question 
is, whether his discretion was judiciously exercised. ‘The determination 
of this question, no doubt, will be mainly influenced by the peculiar views 
of individuals in reference to the utility of the proposed exlubition, and 
the relative eligibility of the site selected. It may fairly be suggested, 
that the greatest indiscretion Sir John Romilly has exhibited in the matter, 
arises from an excess of candor. He did not think it expedient to adopt 
in its integrity Lord Thurlow’s advice to the young nobleman, who, as 
Colonial Governor, was called upon to discharge the highest judicial fune- 
tions, ‘to decide according to his sense of what was right, but avoid 
stating the grounds of his decisions.’ No one insinuates or believes, we 
presume, that the Attorney-General has not acted in this matter to the 
best of his judgment, and with regard to what he considered the public 
interest, but it is said the reasons given for his determination are inad- 
equate and unsatisfactory. Our readers will be in a position to judge 
whether this assertion is well-founded, upon a perusal of the statement 
made by Sir Juhn Romilly, upon intimating his refusal to sanction the 
proposed information. It is as follows : 

***] have in this matter a duty of a judicial nature to perform. The 
object of the information is to cal] in question the exercise of the dis- 
cretion of the Woods and Forests in the management of a part of the 
property of the Crown. ‘The information states, that what the Commis- 
sioners of Woods and Forests are about to do is illegal and injurious to 
the public. The information states no facets which, in my opinion, estab- 
lish either of these propositions. But even if there were a question as 
to the legality, the Attorney-General is bound to judge whether it is for 
the interest of the public to litigate the question. Cases may be con- 
ceived, and indeed not unfrequently arise, in which the letter of the law 
has been violated, and in which the Court has, nevertheless, required the 
Attorney-General to consider whether he would allow an information to 
proceed complaining of such violation, even where the Attorney-General 
had already, in his discretion, allowed the information to be filed, and 
where, if the information had proceeded, the Court could have done no 
other than enforce the strict right. ‘The discretion of the Attorney- 
General is interposed to prevent this mischief, and his exercise of that 
discretion is purely an exercise of a judicial function, and as such | have 
exercised it to the best of my ability. In the present case, the sense of 
what is for the interest of the public, with relation to what the Commis- 
sioners of Woods and Forests propose to do, has been unequivocally 
expressed by a vote of thé House of Commons. It would, in my opinion, 
be an improper measure on the part of the Atttorney-General, if, in the 
exercise of his discretion, and acting on behalf of the public, he were to 
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sanction a proceeding directly at variance with that vote. If any private 
right were affected by my decision, it would be a different matter; but I 
have the satisfaction of knowing, that no private right of any individual 
or individuals can be withdrawn from the consideration of any Court, or 
in any manner affected by my refusal to sanction this information.’ 

‘The principal objection taken to the sufficiency of the reasons stated 
by Sir John Romilly for the conclusion to which he came, is the admis- 
sion, that in coming to a judicial decision, he was influenced, to some 
extent, by the fact that a large majority of the House of Commons had 
resolved that the application of the park to the purposes of the exhibition, 
in the manner proposed by the Commissioners, was expedient. It is said, 
that even if the House of Commons had decided the precise question 
raised by the proposed information, that decision should have had no influ- 
ence on the Attorney's judgment, and that in point of fact the resolution 
of the House of Commons did not affect the question raised by the infor- 
mation, — namely, whether the contemplated appropriation of the park 
was illegal. Without disrespect to those who adopt this view, we may 
be permitted to ask, whether it would be seemly or beneficial to the pro- 
motion of public interests, that the Attorney-General should in such a 
matter lend his name to litigation, which, if successful, would operate to 
contravene the expressed opinion of one branch of the legislature’ And 
again let us observe, that the legality of the intended building in Hyde 
Park was not the only question raised by the information; it was also 


sought to establish, by that proceeding, that the proposed appropriation of 


the park was injurious to the public, and it can hardly be denied that the 
resolution of the House of Commons affected and indeed bore directly on 
that question. Considering the time and circumstances under which it 
was intended to commence the litigation by way of information, had the 
Attorney-General declined to sinction that proceeding without assigning 
any reasons, such an exercise of his judicial discretion could not have 
been fairly impeached; and the statement of an inadequate reason, 
although it affords an opportunity for carping at, cannot affect the substan- 
tive merits of a judicial decision. Sir John Romilly’s best justification for 
the course he has pursued in this matter, undoubtedly is, that if any private 
rights are expected to be injured by the erection of the proposed building 
in Hyde Park, the parties who consider themselves aggrieved may, with- 
out any permission, ex debito justitia, file a bill in the Court of Chancery 
for an injunction, and are perfectly secure of having their claims for 
redress patiently heard and justly adjudicated upon.” 

Proroseo Corer Jupce in Cuancery.—It has been proposed to de- 
prive the Lord Chancellor of his judicial functions, substituting in his 
stead, a Chief Judge in Chancery. Of this the Legal Observer says 

‘*One of our old correspondents reminds us that, when the bill was in 
progress for abolishing the equity side of the Court of Exchequer, he 
advocated the necessity of having two Courts of equal equitable juris- 
diction, in like manner as provided at Common Law. The late Mr. 
Justice Story (with whom our learned friend frequently communicated), 
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entertained the same opinion. The necessity, also, of a Court of Appeal, 
presided over by a different Judge from the one sitting in the origigal 
case, is manifest. | An appeal from the Lord Chancellof sitting in the 
Court of Chancery to the Lord Chancellor sitting in the House of Lords, 
though in the latter instance assisted occasionally by two other peers, is 
for the most part but a re-hearing before the same Judge, and not an 
appeal to another and a higher Court. 

‘** The same correspondent observes that however eminent a Judge may 
be, it is possible, if not probable, that he may have some ‘ peculiar 
views ’ on some subjects, and it is wise, for the general good of the com- 
munity, and for perfecting the administration of justice, that there should 
be a power of reviewing and correcting the opinions and predilections of 
even the best, most cautious, and impartial Judges. 

‘* The separation of the judicial from the political functions of the 
Lord Chancellur seems more necessary in reference to the Courts of 
Equity than the Courts of Law, because each of the Judges in Chancery 
sits alone, unaided, as on the other side of Westminster Hall, by Judges 
of equal learning and experience. They are, as Jeremy Bentham calls 
them, ‘single-seated.’ In equity, therefore, an independent Court of 
Appeal appears to be essential.”’ 


Tue Jupces in Equiry.— There have been so many misrepresentations 
and mistakes put forward respecting the constitution and present position 
of the Judges in the Equity Courts, that we consider it is not amiss to lay 
before our readers a succinct account of the nature of the appointments, 
especially of the Vice-Chancellors, and of the Acts under which these 
Judges have been nominated, and the period of their first selection to their 
respective offices. We regret to say that the health of Sir Launcelot 
Shadwell is seriously impaired, and that it is highly probable that he will 
not again be able to resume the duties which he has discharged for many 
years so ably and so assiduously in the Vice-Chancellor’s Court. It is 
also quite true, we are sorry to add, that Vice-Chancellor Sir J. Wigram 
has suffered the loss of his sight, not, as it has been stated, from any 
recent operation, but from the gradual process of decay, and from too 
close application and exercise. It is, therefore, highly probable that no 
less than two vacancies out of the three Vice-Chancellors will take place. 
But one of these vacancies.only will be filled up. The distinctive titlé of 
Vice-Chancellor of England, now enjoyed by Sir Launcelot Shadwell, is 
to cease at his death, retirement, or removal. His place will be filled up 
by the appointment of a Vice-Chancellor (with 5,000/. per annum), instead 
of Vice-Chancellor of England (with 6,0002. a year). Vice-Chancellor 
Wigram’s place will not be filled up. The permanent arrangement will 
thus comprise two Vice-Chancellors at salaries of 5,000/., and the saving 
will be 6,0007. a year. This saving will come opportunely to assist in 
the contemplated separation of the duties of Lord Chancellor ; and the 
greater time which the new Chief Judge in equity will be able to give to 
his official duties in Court, when relieved from necessary attendance upon 
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the political functions to be transferred to the Lord Keeper, will permit 
the loss of ohe Vice-Chancellor to be less felt in carrying on the business 
of the Equity Courts. In effect, when the two offices shall be made out 
of the present Chancellorship, the staff of the high judicial officers of the 
House of Lords and the Courts of Equity will be the same in number as 
now, and the 6,000/. a year saved by dispensing with the Vice-Chancellor 
will be available to assist in relieving the difficulties which, on the score 
of expense, might be in the way of separating the functions of the Lord 
Chancellor. The new Chief Judge in Equity will be the better able to do 
with two Vice-Chancellors instead of three, when he shall be able him- 
self to devote so much more of his time to the judicial business of the 
Court of Chancery than it is now possible for him to do. It was in March, 
1813, by the 53 Geo. 3, c. 24, that a Vice-Chancellor was first appointed, 
in consequence of the great increase of business in the Court of Chancery, 
and the new Judge had rank next after the Master of the Rolls. On the 
separation of the Equity jurisdiction from the Court of Exchequer, and its 
transfer to the Court of Chancery on the 5th of Oct. 1841 — by the 5 Vict. 
c¢. 5—two more Vice-Chancellors were appointed, to take rank after the 
Chief Baron, and the title and rank (and salary) of Vice-Chancellor of 
England was continued to the present holder, but to cease at his death or 
retirement, and only two Vice-Chancellors to remain. By the same Act 
a retiring allowance of 3,500/. a vear is attached to the office, either after 
a service of fifteen years or upwards, or in the event of some ** permanent 
bodily infirmity.’’ Sir Launcelot Shadwell will be entitled under the for- 
mer, and Sir Loftus Wigram under the latter condition. — Observer. 


Sir Wittiam Bracxstone. —‘* He it was who first gave the law the 
air of science. He found it a skeleton, and he clothed it with life, color, 
and complexion ; he embraced the cold statue, and by his touch it grew 
into youth and health and beauty.’’ Such was Lord Avonmore’s happy 
illastration of the celebrated Commentator on the Laws of England. 
There could not be found a more appropriate motto to prefix to the Com- 
mentaries than this compendious eulogium of the brother Judge. —L. 


Resignation or Jupce Witpe.— As our number is going to press, 
we receive the information that the Hon. Samuet S. Wixope, after a 
service of thirty-five years upon the bench of the Supreme Judicial Court 
of Massachusetts, has resigned his seat. Although it could hardly have 
been hoped that he could have been permitted much longer to exercise the 
arduous duties of this Court, yet all will regret that the time has arrived 
at which the Commonwealth is obliged to part with the services of so 
learned and upright a Judge. 
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Notices of New Dooks. 


Reports or Cases, ARGUED AND DETERMINED IN THE Supreme Court 
or THE State or Vermont. Volume XXI, New Series, by Peter 
T. Wasueurn, Counsellor at Law. Volume VI. Woodstock: Pub- 
lished by Haskell & Palmer. 1850. 

Tue decisions of the Supreme Court of Vermont have, for a long time, 
sustained a high reputation, and the present reporter has added to the 
credit of the reports. Some of the decisions contained in the present vol- 
ume, we have already been enabled to lay before our readers. Among 
these are the cases of Fitzsimmons v. Joslin, (p. 129); Sabin v. Bank of 
Woodstock, (p. 353) ; Spalding v. Preston, (p. 9) ; Converse v. Converse, 
(p. 168). Among other cases of interest to the profession, we would call 
attention to the case of White River Turnpike Co. v. Vt. Central R. R. 
Co., (p. 590), in which it is recognised as settled law, that when there 
has been a grant to a private corporation to erect a bridge, turnpike, or 
other public convenience, which is not in its terms exclusive, there is no 
constitutional obligation on the legislature, not to grant to a second cor- 
poration the right to erect another bridge, or turnpike, for a similar pur- 
pose, to be constructed so near the former as greatly to impair, or even to 
destroy, the value of the former — and this without making compensation 
to the first corporation for the consequential injury. This summary dis- 
position of a point which has agitated our own Commonwealth so much, 
may surprise some of our lawyers and Jawgivers, yet is the principle 
incorrectly stated? 


Reports or Cases pecipep in THE Hicu Court or Cuancery, by the 
Right Hon. Sir J. L. Kwicut Bruce, Vice-Chancellor. By Epwarp 
Younce, of the Middie Temple, Fsq., and Joun Coutyer, of Lincoln's 
Inn, Esq., Barristers at Law ; with Notes and References to both Eng- 
lish and American Decisions. By E. Fitcn Smitu, Counsellor at Law. 
Vol. II.; Michaelmas Term, 1842, to Hilary Term, 1844. New York: 
Banks, Gould & Co., Law Booksellers. Albany: Gould, Banks & 
Gould, 475 Broadway. 1850. : 

This is a reprint of a most valuable volume of English Chancery Re- 
ports. The reputation of the distinguished Vice-Chancellor, whose 
decisions it contains, is a sufficient recommendation in itself. The accu- 
racy with which the English reporters have performed their task, and the 
valuable references collected by the American editer, have greatly en- 
hanced its usefulness. In several cases in this volume, the remedies 
peculiar to the Chancery jurisdiction are discussed with great care and 
learning. 

Principies or Mepicat JurisPRUDENCE : DESIGNED FOR THE Professions 
or Law anp Mepicine. By Amos Dean, Counsellor at Law, and 
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Professor of Medical Jurisprudence in the Albany Medical College. 
Albany : Gould, Banks & Gould, 475 Broadway. New York: Banks, 
Gould, & Co., 144 Nassau Street. 1850. ; 

We do not pretend to any familiarity with the science of medicine, and 
it may be for that reason that we are inclined to form a highly favorable 
opinion of the above work. What, in our view, constitutes its grea 
recommendation, is its simplicity, its freedom from mere technicality. It 
may be consulted by any one not versed in the medical art, with great ease 
and profit. ‘To this recommendation should also be added an acknowledg- 
ment of the clear and luminous method which characterizes the treatise, 
and which greatly increases its value. 


Ensolvents in (Massachusetts. 


Name of Insolvent. Residence. — of Name of Commissioner. 
Bartiey, Robert Ji. & Wim. 

H. Marston Sandwich, Sept. 2, Zeno Scudder. 
Bradley, Albert G, Haverhill, “« 8, Joba G. King. 
Carter, Damel A, Boston, s H, John M. Williams, 
Carter, John M. Lowell, os 3, Asa F. Lawrence, 
Cawdry, Aaron Jr. S. Reading, “30, Asa F. Lawrence. 
Chapin, B. Tatt toston, ee WK, John M. Williams. 
Coes, John G, Worcester, . = Henry Chapin. 
Cutter, Thomas H. Newburypoit, ec 67, John G King. 
Dennison, Calvin N. Koston, =" ae John M. Williams. 
Dunbar, John G, Boston, ” 7; John M. Williams. 
Emerson, And Boston, “ 697, Joha M. Williams. 
Fessenden, Horace Lunenburg, =. Henry Chapin. 
Fisher, Benjamin A, Dedham, ~ Francis Hithard. 
Gee, Albion B. & Francis Lowell, . Asa F. Lawrence, 
Grant, Jefferson Lawrence, =o BH, John G. King. 
Hager, Jonas K. Sterling, o 2 llenry Chapin. 
Holbrook, David Braintree, Se Ws Francis Hilliard. 
Jenison, Charles H, ‘Templeton, so BH, Henry Chapin. 
Kelly, John Haverhill, “ 33, John G. King. 
Kendall, Josephus Clinton, a % Henry Chapin. 
Keyes, Seymour A. | Williamstown, Aug. |, ‘Thomas Kobinson, 
Lord, Edwin |Charlestown, Sept. 12, Asa F. Lawrence. 
Lowe, William | Boxford, « 1b, John G. King. 
Mallory, Simeon | Northfield, “« 4M, D. W. Alvord. 
Mansfield, Asahel S. |Dorchester, < 690, Francis Hilliard 
Marston, Wm. H. & partner Sandwich, “6 2, Zeno Scudder, 
Meade, Lewis A. ‘Georgetown, sc 293, John G. King. 
Morton, Josephus Boston, ss Qs, John M. Williams. 
Moies, John Worcester, t “« 693, Heary Chapin. 
Newell, George H. |Roxbury, } “« 630, Francis Hilliard. 
O'Neill, Michael |N. Bridgwater, “<« WW, Welcome Young. 
Potter, Jonah Palmer, e #3, George B. Morris. 
Richards, Edwin |Cambridge, * BR Asa F. Lawrence. 
Shaw, Alfred Millbury, “« 62, Henry Chapin. 
Spear, Salathiel Charlestown, - Asa F. Lawrence. 
Smith & Willis ‘Adams, | Aug. 7, ‘Thomas Kebinson. 
Stewart, Richard B, Pittsfield, |} Oct 1, Thomas Robinson. 
Stone, Ebenezer W. /Roxbury, | Sept. 6, Francis Hilliard 
Strickland, Samuel W. Springfield, | oe" &% George B. Morris. 
Sweetser, Moses M, ‘Lyon, | “ 5, |John G. King. 
Weeks, Jonathan | Lowell, | c 24, Asa F. Lawrence. 
Whipple, Emery A. Springheld, “oe WwW George B. Morris. 
Whitney Mavid ©. Ashburnham, “13, Henry Chapin. 
Willard, Lyman Cambridge, i “ 6, Asa I’, Lawrence. 























